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BOARD OF ADJUSTMENT

January 09, 2020
City Annex Building, Council Chambers

680 Park Avenue
Member Present:
Alden Allen, Kristi Brower, Gene Hicks
Staff Present:
Kerry Beutler, Assistant Director, Ann Peterson, Administrative Assistant, Michelle Clark, Code Enforcement Officer, Cherise Frei, Code Enforcement Supervisor, Randy Fife, City Attorney
Call to Order:
Brower, Chairman called the meeting to order at 12:07 p.m. 

Appeal
APP19-001
Brower:  Opened meeting with one agenda item which is an alleged error in determination of the Zoning Administrator. We normally start this with a presentation from the City staff so if you would like to tell us what you have for us today. 

Beutler: This is an appeal hearing of the enforcement of the Zoning Ordinance at 350 S Yellowstone. As you indicated in the agenda item, it is an appeal of the alleged error. So this conversation, or this discussion regarding this appeal is specific to alleging that the City staff, or me as the Zoning Administrator, has made an error in enforcement of the Zoning Ordinance or determination of the code. So the conversation really is kind of restricted to that specific topic. I’ll briefly tell you about the situation and we will proceed from there with any questions for me and the property owner is also here and will have remarks as well. We do have the City attorney present if there are legal questions you might have as a Board. The property is located at 350 S Yellowstone (shows pictures), the property sits on the corner of Lava Street and S Yellowstone. It’s a commercial property and the property is zoned CC, Central Commercial, so it allows for commercial uses. The use of the property is for a tire and wheel shop which is a permitted use in that zone. So there’s no concern regarding the use or the sell of tires or wheels or components from the property. The issue that we ran into is the use of the property, and you have other photos as part of your packet, this is the most recent photo. So being used as a used tire shop there is a large number of tires that are located throughout the property. That is what initiated the zoning enforcement action. In the Central Commercial Zone where this is located, commercial uses are allowed, but outside storage or having a storage yard is not allowed in that zone. You’ll see in your report, the definition of a storage yard is the use of a site where inventory, equipment, supplies, vehicles or other similar items are stored outside. It is the staff’s determination that with the accumulation of tires here, this really is the storage of inventory. We understand that the nature of the business is to sell tires and provide tires for the public which is fine, but what is in violation of the code is the storage of inventory going on the property. The appellant will explain their reasoning and you have their application as part of your packet as well and they refer to the tires as display. We do allow display of items in the City, that happens, but no to the point where it covers the entire property. Staff would argue that display would be brought in nightly it’s not something that remains overnight and is continually on the property which is why it constitutes storage, which would not be allowed in the zone. You can see from the pictures we provided to you, the multiple site inspections, although we realize the inventory probably changes and comes and goes as tires are sold, overall the property continues to be in the same fashion with a large accumulation of tires on the property and being stored on the property. That’s really it from me unless you have any questions. 

Hicks: These pictures are from November but the picture on screen is the same. 

Beutler: Correct, the picture from today (on screen) was taken on the 7th of January and our code enforcement staff went out this morning and it’s the same.  

Allen: As part of this, it is just specifically the tires being appealed correct? Not the other code violations yes? 

Beutler: Correct. As far as we know all the other code violations have been resolved. The tires remain and it’s just the question of storage vs. display. Are there any other questions?


Brower: The appellant may come up and state his name and address. 

Russell: My name is William Russell and the property address is 350 Yellowstone Ave. I would like to thank the board for coming out today and donating their time and efforts for the civic process and I really appreciate it. I don’t want to disrespect your time. I wouldn’t be here if it wasn’t an important issue. This is the difference between a successful business model and not being a successful business model. Les Schwab, Big-O have their business model, they deal with new tires and occasionally they’ll sell a used set. Most people don’t deal in small tires now because of liability issues and law suits, it’s not worth salvaging. There’s a real need for used tires. People come in from all walks of life, an eye doctor came in the other day and bought a set for his grandson. I get a lot of people coming in that can’t afford $1,500 for a new set but they can afford a $20 tire. It really is a public safety issue when you think about this. People come in that are running on raw steel cords and they have $20 dollars but they don’t have $500 dollars for a tire. I sell them a $20 tire and they still have 40% meat left on the tread. I want to stress this because it’s very important; my son owns an auction company down in Mesa, Arizona and sells cars. He sold a car the other day, the guy drove it off the lot, had a blow out and it killed him. We’ve all had experience with blow outs and somebody can be running on raw tires and have a blow out and hit your granddaughter or loved one. Tires aren’t sexy, I know they’re not sexy, but we all need them. We all need them when we have a flat tire, so I just want you to stop and yea, first off that’s not indicative of the way the property looks today. I have setback requirements for three foot visibility on each triangle. I have a third acre in Hamer that I store property. There’s a big difference between storage and display. I display the stuff there because, if you come in I’ve got a row of 16” tires, a row of 13” tires, a row of 21” tires and I have like three sets of everything. I have some that have 30% wear on them, I have some that are 60%. So if you only got $20 I have a tire for you. If you got $60 I have a tire for you. My business model is, I try to have every size so if you come in, I got it. I never want to turn away someone because they can’t afford it. I know the difference between storage and display. If you come out there, I’m out there every day. I sell a tire and it totally changes the whole….It’s fluid. Constantly the inventory comes in, it’s being placed, it’s being sorted, it’s being scraped. When we get the scrap it goes on a truck and it leaves. Another load comes in, it’s sorted, it’s placed, there’s tire sales every day, so it’s a constant fluid. It’s not sitting there as storage. My other yard is storage and when I need a 35” tire that I don’t sell a lot of I know where I’ve got more 35” tires. When it goes to that yard it’s for display. This is law, and law has got to be so an intelligent person can read it and understand it, it can’t be vague. It’s like the old joke in Ukraine right now; they write the laws so vague and broad that they can interpret how they want to shape it. If one moment it’s ok to display that and he’s saying it’s okay to display that at a certain hour but you’ve got to bring it in at night. Where does it say in the code that you have to bring it in at night? People bring it in at night because they don’t want it stolen. Well, I have somebody on and I have security cameras. It’s my philosophy, if they need it so bad, I’m going to give it to them. They don’t need to steal it, if they need it that bad I’m going to give them the tire. My business model is different, and there’s nothing in the law that says I have to bring them in at 5:00 pm and I have to cart them out at 8:00 am. If the law says that, I’m going to comply with the law, I have respect for the law. There’s nothing in that Ordinance that says I’ve got to act like Big-O and cart it out on a dolly and then I’ve got to cart it in. There’s not a shadow of a doubt that stuff is out there on display. I’m out there five hours a day, if you’ve got to quantify my time, moving tires and rearranging the stuff. There’s just no question that it’s out there for display. Again, thank you so much for your time. 


Brower: Is there any time that there are not tires on the outside of your property? 

Russell: No, they’re always out there.


Brower: So even if it changes a little and looks different it always looks roughly like that? Just the tires themselves may change? Is that correct?

Russell: Yes, but it looks totally different than that. They informed me what the requirements were for a fence and setback and triangulation, so I’m totally in compliance with all that. 


Brower: Right I understand, but the tires are still there. You may have reconfigured them, but they’re still there? 


Russell: Correct. 


Hicks: It looks like your entire inventory is outside. Do you have anything inside? 

Russell: It’s totally covered inside. Absolutely. When people come there it’s a great selling deal. I had a rancher come in the other day and he needed a real specialty tire for his trailer and I had it. When people know you’ve got a big inventory they’re not going to waste their time and it’s all organized and I’m getting it better and better. This is a startup deal and I’m getting all the kinks out. I want to get along with the City, I want to make it as beautiful as possible. I also want to be treated fairly and equally. The Ski-doo place across the street, they have mounds of ski-dos and stuff and they’re storing it, they never get a hard time about it. They say, well they’re grandfathered in, well John D Rockefeller used to run his gasoline down the creek, so is he grandfathered in because at one time it was permitted to run gasoline down the creek? No, we were all treated equally. The rock quarry down the street has all their stuff out in storage, there’s no question it’s not on display. They have their display periods then they have their pallets of stuff, it’s clearly storage. 


Allen: I have one more question for you? Looking at the pictures, as far as the display goes, it only appears that one of the tire sections seems to have any kind of pricing. Is there more that we cannot see from the views that we were provided? Like, I guess, do you have any more signage indicating that they’re currently for sale? 


Russell: No, but they’re totally displayed. That picture just doesn’t give it justice. Like I said, I have rows of 16”, 22”, and all different sizes.

Brower: Thank you. I think at this point we just do our own deliberation, correct? What do you guys have to say?


Allen: I do have a question for staff/legal. What is the definition of display as used in code for this area? 

Beutler: The City Code does not define display. It doesn’t define if it’s allowed or not allowed, but it does define storage which includes inventory. 


Allen: Is it defined elsewhere in the code?


Beutler: No. It’s not defined in the Zoning Ordinance at all.


Brower: The storage yard does say inventory. 


Fife: From a legal standpoint, if a term is not defined, then it just has its natural, normal dictionary usage meaning. And that’s up to you. 


Hicks: What’s the difference between that kind of storage vs. this kind of storage? Excuse me, I’ll put it a different way. If that use vs. this use, what’s the difference?

Beutler: Part of the difference is the zoning designation. We have zones in the City that allow for outside storage. For example, the Highway Commercial Zone allows for outside storage. This particular property is zoned Central Commercial which does not allow for outside storage. The Ski-doo place and the rock place, those properties were previously zoned GC which is a General Commercial Zone which allowed outside storage. When the Zoning Ordinance was changed in 2018 the City Zoning designations were altered, the GC designation went away and these properties were then designated Central Commercial. The Ski-doo place and rock place then became non-conforming uses. So they have a different scenario. This property being used as a tire shop has come around since the change to the Zoning Ordinance and the change to the Zoning designation so it does not have a non-conforming use designation. 


Hicks: Even though it’s a hundred yards between?


Beutler: Correct. You’ll find that throughout the City you have different zones across the street or next door to each other. They allow different uses and provide different development standards according to the zone district. That’s not unusual. I want to reiterate, your decision today is regarding whether or not there is an error in our enforcement of the code and specifically what Mr. Russel had identified as an error. 


Allen: I just want to make clear, and this is somewhat a question for staff as well, that the storage yard definition goes back toward directly to the violation ZV19-0520 Open Storage violation?


Beutler: Correct.


Allen:  So technically the remedy in this case would be the wall and fencing to bring it into code?


Beutler: Storage yard would not be allowed so the remedy would be a structure. It would all need to be brought inside a structure. 


Brower: Because a storage yard is not allowed in CC whether it’s fenced or not. 

Beutler: Correct. 


Allen: It’s interesting that we’ve got a definition of open storage with storage yards not being allowed in the same section. I’m guessing that must go to some other violation.

Brower: Right, well it’s just to determine if something is a storage yard or not. 


Hicks: I guess my comment would be, technically it looks, and technically it is being stored outside, which is against City code. Based on this, even though a hundred yards away it’s different, I would say this appears to be in violation of the City code. I would even take the word appears out and say it is.

Brower: I agree. 


Allen: In looking at it I fall somewhat on the side of the appellant’s side in that some of the tires are clearly used as display. However, where it’s not entirely uniform, although sorted, it does appear to be storage and inventory.


Brower: Yes. It seems that it could be both right? You can have display and storage in the same location. That is what this seems to be to me. 

Allen: And so, I recognize that there are tires that are being used as display, they’ve got prices on them, and they are out along the curb looking to be saying, hey come buy me. I also see there are stacks and stack of inventory. Though they may change they are valued and being tracked and in some sort of system. While there is no definition of display, I thinks it’s visible as an attractant as a form of display and storage in this case.


Brower: It seems to me to be both. I agree. 


Hicks: I just have one more comment. If you took it as pure display and for sale, then would the argument go away that at 5:00 pm or 6:00 pm, or whenever you close, that even though they are still out there, they are not for sale because there is no one there to sale them? And that makes them storage.


Brower: Right.  

Russell: Someone is there 24 hours per day. I leave at 6:00 pm and the other guy comes on, Paco, he lives there. 


Allen: So you would be able to purchase?

Fife: Procedurally speaking, you closed the portion of the hearing that you gathered information about. If you would like more information you can reopen it and ask your question. Then if you did that I would suggest that Mr. Russel goes to the mic.


Brower: Let’s reopen. Mr. Russel if you could come up on the mic. 


Russell: We are open 24 hours a day. I have a lot of value out there. I leave at 6:00 and by the time I leave Paco is there. We clearly have our numbers up there and that’s why this business is successful. Sometimes people need stuff on Sunday’s, sometimes they need it at 10:00 at night. We’ve got someone there. Sometimes people come in and need something installed. I had business on Christmas and I had business on New Year’s. So we are open 24 hours a day 7 days a week. 


Allen: Is it indicated somewhere on the building that it’s 24 hours? 24/7 that they are able to purchase.


Russell: Well, we have a sign that’s kind of not functioning but it says open. The lights are on.


Allen: So the lights are on 24/7?


Russell: Yes. 


Hicks: I have a comment. I went past there Tuesday night about 9:30 – 10:00 pm and there were no lights on. 


Russell: Paco lives there and Paco’s working out there. When we get a call in we open it up. We’re open on Sundays, we’re open on Christmas this year and New Year’s. If you come there and get on the phone. That’s our business model. Like I say, when somebody needs a specialty tire, we got it and we’re open. 


Beutler: Just to clarify, from staff’s prospective as a Zoning Administrator we would still interpret it and define it as storage even though there might be a 24 hour a day operation, it’s still storage of inventory. Lots of businesses are open during the day and they have inventory either in the store or outback. It’s still storage of inventory. 

Brower: Okay, Thank you. Let’s go ahead and close the public portion of the meeting. For me it doesn’t change the fact that this is still storage. 
Board Discussion:

Brower: For me it doesn’t change the fact that this is still storage. 

Allen:  I think the key hanging here is it is inventory as well as display. It’s being used in both functions. It is clear that if inventory is stored there then it is a storage yard regardless of how it’s being used. 

Allen: I make a motion to find that the Zoning Administrator did not make an error in their definition of a storage yard in this case. 


Hicks: Second.


Brower: I have a motion and a second to determine that the Zoning Administrator did not make an error in determination of this code violation. All in favor. 


Hicks: Aye


Allen: Aye


Brower: Aye. Any opposed? That motion does carry. 
Reasoned Statement: 


The Board of Adjustment considered the request pursuant to the Idaho Falls Zoning Ordinance, the Local Land Use Planning Act, and other applicable development regulations. The property is currently zoned CC, Central Commercial Zone. A violation notice was sent to Bill Russel on November 25, 2019. The property is currently being used as a tire and wheel shop. This would be classified under Zoning Ordinance as a Vehicle Repair and Service use. The CC Zone allows for a vehicle repair and service business as a permitted use, but does not allow for outside storage or a storage yard. The Zoning Ordinance’s definition of a storage yard includes inventory of items stored outside. The Zoning Administrator has determined that the accumulation of tires on the property constitutes the outside storage of inventory and isn’t allowed within the CC, Central Commercial Zone. I need a motion and a second to accept the Reasoned Statement. 

Hicks: I’ll make a motion that the Statement of Relevant Criteria and Standard be accepted.


Allen: I second that motion. 


Brower: All in favor. Aye


Hicks: Aye


Allen: Aye


Brower: Those Opposed? (None opposed) Motion carries. Meeting Adjourned.   
Adjourn:
Kristi adjourned the meeting at 12:40 pm.

Respectfully Submitted,
Ann Peterson, Recording Secretary
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